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Introduction:

The opportunity to make comments on the Discussion Document is appreciated. The author is available to discuss these points further at the proposed Public Hearings, should the Authority so require. 

The submission is structured in terms of the ten questions in the Discussion Paper. It is important to note at the outset, however, that what the Paper’s review of international experience shows, if anything, is sheer confusion in definitions and a huge diversity of approaches. Following from this, what needs to be firmly dismissed is the idea of “benchmarks”. 
This suggests that South Africa cannot copy any particular model, but has to methodically work out its own position. That means keeping uppermost in mind our constitutional dispensation which provides for free speech and media freedom as fundamentals, with a number of qualifications as secondary. Also provided for in the constitution is that these rights have to be balanced against other rights, and indeed there is legislation to that effect outside of Icasa – protecting vulnerable groups, ensuring fair competition, protecting property rights, etc. The implication of this is that freedom, rather than regulation is the  basic premise for South Africa democracy. Further, the position of South Africa as a small player in a global system, with a regulator that (let’s be honest) is not well-capacitated, also needs to be kept in mind – something missing in the Discussion Document. All this needs to be taken cognizance of by Icasa, in deciding why it might want to regulate, what it would regulate, and how it could realistically hope to do so.

These points inform the general argument in this submission. 

8.1 Parameters to create a separation between IPTV and Internet broadcasting that is not susceptible to regulation. 
The key component of this question is in the last phrase: what is practical to regulate, and what is impractical. This issue (“susceptibility”), it could be said, is the nub of the question. The tone of the question unfortunately implies (even if unintentionally) a desire to regulate per se – hence the concern to single out “susceptibility” although there is the prior question: is there a need for Icasa regulation in this particular area at all?
Technically, there is not a neat or clearcut distinction between what the Discussion Document designates as IPTV and what the question (misleadingly) calls “Internet broadcasting” – i.e. (other) audio or audio-video accessed by consumers from the Internet. To my mind, the terminology is confusingly applied, but for the sake of this submission, I retain the general usage. Why there is confusion, however, is because both designated phenomena make use of Internet Protocol. (In addition, and adding to the confusing language, Video on Demand – VoD – in many cases may well be via Internet Protocol as well, but not necessarily). 

It seems from the Discussion Document that non-technical considerations are involved in creating a specific and narrow meaning for IPTV, in terms of singling out what can be regulated:  
a. While Internet Protocol CAN be two-way, it does not have to be. Thus, the Icasa Discussion Document seems to focus on one particular use of Internet Protocol, when there is unidirectional transmission. Thus IPTV as regarded in the Discussion Document as a linear service (and that it happens to travel via Internet is not per se seen as significant). From this, the Document therefore classifies IPTV as a broadcast service in terms of the Electronic Communications Act. It would thus fall under broadcast licence conditions. 
b. The conceptualisation in the Discussion Document also, however, seems to include the conditionalities of operating a closed network and subscribers.  This relates to a particular business model. 
c. It would appear from the Discussion Document, although this is not clear, that for communication to count as IPTV, it must meet both conditions. 

These two conditions are seen to be distinct from other uses of Internet Protocol, and from other business models.  It is not clear on what basis, though, these characteristics should warrant any special regulatory treatment.

 What is clear is that online content of whatever description is not pushed into society like free-to-air broadcasting. It has to be accessed, and even when it is free, consumers have to pay an Internet Service Provider. As a result, it cannot be equated to unilinear content streams on free-to-air broadcasting. It is not a public affair in the way that free-to-air is. It has to be pulled, in a way more akin to subscription broadcasting. This already points to light touch regulation at the most, or even to an absence of the need for Icasa (in particular) to regulate (more follows on this point below). 

Further, as the Discussion Document also notes, hybrid realities (a mix of unilinear and interactive content flows, and a mix of subscription, subsidised and advertising business models) are highly likely to exist. The implication therefore is that Icasa would face trying to unscramble an omelette. To illustrate this: If a website offers a streaming service on occasion (eg. A live conference or sports match in process), does that make it a unidirectional entity?  In an age of user-interaction, and of hybrid business models, it can be impossible to pin a given internet service down to a single predominant character. 
What all Internet-based communication shares is the fact that communication goes from point to point, and potentially (but not necessarily) on an asynchronous basis, rather than an inherently simultaneous transmission from one to many (as in broadcasting). For this reason also, it makes little sense to try and separate out different modes of Internet communications in terms of strong distinctions between unilinear or “nonlinear” (interactive), or to see any justifiable rationale to do so. 

Foreign dispensations as reported in the Discussion Document do not help to create meaningful distinctions in online communications. It is not viable, in an age of online multi-media, to differentiate online between audio-visual and alpha-numeric text (a la the Canadians) in any meaningful way. (Therefore, there is no good reason why – by implication of this distinction – all else but text should be considered as a candidate for regulation). It is also not realistic to differentiate (again, a la the Canadians) on the basis of whether or not a service provides videoclips versus an organized series of programmes. Today, much media consumption online is based on the unit, rather than the package. Whether streamed or downloaded also makes no fundamental difference. 
In short, the issue is not the service being offered. It is rather, whether society has legitimate claims based on the use of a public resource (such as the airwaves), and whether society has legitimate concerns about “in your face” messages that may harm vulunerable groups like children.  As argued below, online content (of whatever mode of communication) does not fall either into these categories, and therefore Icasa should have very little or no involvement with it. 

Although the question does not ask about Video on Demand, and how this might differ from other electronically disseminated video, the Discussion Document does present a view on this. In short, it regards VoD as non-linear, and there as an Electronic Communications Service (requiring that kind of licence, not a broadcasting licence).  What needs to be stated immediately here is that VoD is NOT co-terminous with Internet-based communication. For example, traditional cable TV can offer VoD without using Internet Protocol to do so. In other words, VoD can be offered via Internet Protocol (in which case it comes up against the same difficulties in defining distinctions as discussed above). If it is off IP, then it is no different to subscription TV as we know it on cable or the airwaves.

The bottom line of all this is that trying to isolate forms of online communication that are “susceptible” to and which legitimately “require” regulation (which is a different issue), is a paradigm that does apply in the online space. One basis that could have some sense is the scale of operation – in other words, market share. But in this case, the Competition Commission would be the appropriate agency, not Icasa. 
8.2 Licensing framework for IPTV that does not regulate “Internet broadcasting”

Defined as narrowly as it is, in the two conditions noted above, IPTV has a distinct definition. But in real practice, it is likely to be found in combination with other video online (what the Discussion Document calls “Internet broadcasting”). This creates the severe danger of regulation creep. Moreover, as will be argued below in this submission, IPTV even as defined in the Discussion Document, should not attract Icasa regulation. 
8.3 Social or economic value in separating linear (broadcast) services, and non-linear (electronic communications services).

In the case of this Discussion Document, Icasa is talking about content issues mainly. Therefore, it is not concerned here with non-content electronic communications services. The issue therefore is electronic content across the board of linear and non-linear. But much content regulation falls to laws and agencies outside of Icasa. The only social concern here for Icasa to look at is in whether particular content is inappropriately available to vulnerable groups (eg. Freely available to minors). But even this matter can be regulated (post-hoc) by the Film and Publications Board. It would create duplication (and forum shopping) if this were to occur via licences from Icasa for online content transmission.
Where the Discussion Document errs is to assert several times in an indiscriminate way that there is a public interest and cultural reason for Icasa’s content regulation. What this ignores is that the primary rationale and justification is something that derives from the traditional broadcast era: namely the finite nature of spectrum, and the fact that society has claims on the use of the airwaves “commons”.  This rationale does not apply to newspapers for example, which is why South Africa correctly therefore does not require Icasa to licence these media to abide by certain content stipulations. Accordingly, it is incorrect for the Discussion Document to say that “The rational (sic) for regulating broadcasting has been to protect, inform, entertain and educate the public.” Instead, the rationale has been that if there is a scarce resource to be allocated to a limited number of particular users (and especially private entity users), then social benefits may be demanded of these users. Hence the standing distinction between regulating the airwaves, and regulating print. Icasa needs to step back and acknowledge this fundamental difference, and recognize that online content – whether video or not, or whether unilinear or not – transcends the historical bounds that apply to off-line broadcasting.

In short, a case for online regulation lacks the “scarcity” foundation (even where the online connection may sometimes be through wireless Internet rather than via wires/cables).  Online distribution of video content is thus not the same as the use of public airwaves. The conclusion therefore has to be that Icasa has no business licencing entities as regards online content (whether such content is audio, audio-visual, textual, unidirectional or interactive, paid or free). South Africa has other mechanisms to deal with content problems – such as self-regulatory codes of Internet Service Providers, public redress mechanisms, the Film and Publications Board, and copyright and other laws that enable prosecutions for hate speech, etc. 
8.4. Separation of linear and non-linear services in regard to impact on growth of the sector.

What is absent from the Discussion Document is that the online environment is entirely different to the national broadcast one. Online consumers have unrestricted access to providers around the globe. To hamstring South Africans with imposed local content quotas (that cost a lot of money) will only handicap them in the face of the international competition in the online space. The economic implications of trying to regulate local companies and individuals engaged in audio and audiovisual communications online appear to be exclusively negative. In addition, as is well known, the regulator is short of capacity, and to require licensing for IPTV or VoD (as per the Discussion Document’s interpretation of these activities), is simply going to force entrepreneurs to go through bureaucratic hoops, and endure the slow turning of Icasa’s wheels, while market opportunities and investments are lost. 
8.5 Amending the ECA for a unified licensing regime.

This is not a necessary, or desirable, path. It will likely take years to happen, and it is unnecessary. All that is needed is for Icasa to stay out of the way of online audio and audio-visual initiatives. There is no need for this body to regulate these. The business of the Authority is to focus on societal claims to direct users of the airwaves: broadcasters and telecoms/ISP companies. 

8.6. Necessity and feasibility to regulate content produced on non-linear services.
This submission believes that it is not necessary for Icasa to regulate online content of any sort because other parameters and agencies already exist. It is not feasible for Icasa to regulate, because the vast bulk of entities are not even based within South African jurisdiction. And even for those that are, it is one thing to find the capacity to process licence applications and set out conditions (as noted above – already a disincentive to would-be entrepreneurs), and another step to acquire yet additional capacity to monitor and police the content in order to make the regulation a reality. 
In online, the volume of content expands exponentially because there is not a fixed inventory like x spectrum available and 24 hours a day, as applies to traditional broadcasters. Cognisance can be taken of the successful existing systems on South Africa websites, which self-regulate (in text, audio, audio-visual), in conjunction with ISPs (eg. take-down notices). Users themselves report abuse. Icasa should never entertain the illusion that it can effectively duplicate or oversee all this, (even if it was justified that it, as a particular institution, should do so – which, it has been argued, is not).

8.7. Should regulation of non-linear services be left to Film and Publication Board and the Advertising Standards Authority?

“Absolutely” is the answer here. But this submission also goes further and proposes that even the so-called linear online services (to the extent they can be separated out of the hybrid scenario), should be left to such agencies. Icasa, to repeat, has no rationale to be active in the online arena. Its core function is in the offline linear service realm, i.e. traditional broadcasting over the airwaves, and in as much as it deals with non-linear then that applies to telecoms and Internet Service Provision (which is not content).
8.8. Necessity and possibility to impose local content quotas on providers of non-linear services. 
The government’s proposed incentive scheme for digital content production, and the economics of serving local markets with local content, will take care of ensuring a degree of local content online. Remember too that South African online content providers also have the world as their possible market. They need to configure content from diverse quarters so that it plays well both on local markets and international ones. Icasa setting quotas is not justifiable, would be impossibly costly to monitor, and could well be counter-productive in terms of South African participation in the market place.
8.9 Amendments to the ECA.

There is no compulsion for Icasa to regulate online services at present. To take the opposite view, would be to misunderstand the spirit and letter of the ECA. It is out of context for the Discussion Document to cite Section 7 that “no person may provide any service without a license” To interpret this phrase in an overarching or fundamentalist way would paralyse a vast swathe of current communications activity in South Africa (let along that which is to come). Icasa exists to serve the needs of a democracy, and the fundamental principle is freedom as the basic condition of existence, and restraint as the exception. 

8.10 Linking rollout of IPTV and the review of the Digital Dividend to enhance broadband connectivity. 

This question is somewhat enigmatic, as the Discussion Paper itself does not explicitly deal with the notion of a “Digital Dividend”. To the extent that the (medium-term) shift to digital broadcasting frees up spectrum, one would want to see more frequencies made available not merely to more digital broadcast channels, but also to Internet connectivity purposes. On its own, this connectivity will automatically create more opportunity for the production and consumption of audio and audio-visual via the Internet. 

Conclusion
This submission argues that Icasa’s attempts to distinguish IPTV and VoD from other online video services cannot be sustained. It proposes that making this distinction and attempting to regulate on its basis is unviable, and undesirable.  In sum, the Authority should avoid further activities in regard to the online arena, and focus on its core offline business that concerns traditional broadcasting and telecoms. 
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